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IN THE SUPREME COURT OF THE STATE OF IDAHO

*****
ROGER STEELE, et aI., Petitioners-Appellants,

v.
CITY OF SHELLEY, an Idaho municipal corporation, Respondent,

*****
Supreme Court Docket No. 36481-2009

*****
RESPONDENT'S BRIEF ON APPEAL

*****
Appeal from the District Court of the Seventh Judicial District for Bonneville County.
Honorable Darren B. Simpson, District Judge, presiding.

*****
Robin D. Dunn, Esq., and Amy Sheets, Esq., residing at Rigby, Idaho, for Appellants, Roger
Steele, et al.
B. J. Driscoll, Esq., residing at Idaho Falls, Idaho, for Respondent, City of Shelley.
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STATEMENT OF THE CASE
This appeal arises from the district court's dismissal of a petition for judicial review filed by
the appellants, Roger Steele, et al. (hereafter collectively, "Residents"). The Residents sought
judicial review of a Category A annexation by the respondent, City of Shelley (hereafter, "City"), of
land in Bingham County commonly lmown as "Kelley Acres." The Residents did not submit-and
the district court and the City could not find-any statutory basis for judicial review of the Category
A annexation. As such, the district court dismissed the Residents' petition for judicial review for
lack of jurisdiction. Then, instead of filing an action for declaratory judgment-which both the City
and the district court agreed would be appropriate-the Residents filed the present appeal.
As explained more fully below, this Court should affirm the district court's order because
Idaho law provides rio right to judicial review of a Category A annexation. Moreover, because the
Residents pursued their petition for judicial review and now pursue this appeal without a reasonable
basis in fact or law, this Court should award the City its reasonable attorney's fees and costs.
STATEMENT OF FACTS
On September 17,2008, the City initiated Category A annexation procedures to annex and
rezone Kelley Acres. l
On October 15,2008, the City's planning and zoning commission held a public hearing on
the zoning designation for Kelley Acres "contingent upon annexation into the City.,,2 The planning
and zoning commission unanimously voted to rezone Kelley Acres from "County Residential

1 See
2

p. 3 of the Agency Record included in the clerk's Certification of Exhibits, R Vol. I, p. 60.
See p. 7 ofthe Agency Record included in the clerk's Certification of Exhibits, R Vol. 1, p. 60.
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Agriculture to City Residential Agriculture contingent upon annexation by the Council. ,,3 The City
provided proper notice of the planning and zoning hearing. 4
On November 25, 2008, the City Council held a public hearing on the annexation and rezone
of Kelley Acres. s After receiving public comment and taking evidence, the council unanimously
voted to annex Kelley Acres and designated the zoning as residential agricultural. 6 The City
provided proper notice of the council's hearing? Thereafter, the City adopted Ordinance No. 524
annexing Kelley Acres into the City with a residential agricultural zoning designation. 8 Ordinance
No. 524 expressly found, among other things, that Kelley Acres is located in the City's Area of
Impact and "is contiguous to the city limits ofthe City of Shelley.,,9
On December 17,2008, the City published Ordinance No. 524 in The Shelley Pioneer
newspaper. 10
COURSE OF PROCEEDINGS
On December 10, 2008, the Residents filed a "Petition for Judicial Review" (hereafter,
"Petition") with the district court. I I The Residents sought to reverse the City's annexation of Kelley
Acres and for an award of their attorney's fees and costs.12

See p. 10 of the Agency Record included in the clerk's Certification of Exbibits, R Vol. I, p. 60.
See pp. 12-18 oflhe Agency Record included in the clerk's Certification of Exbibits, R Vol. I, p. 60.
S See p. 19 of the Agency Record included in the clerk's Certification of Exbibits, R Vol. I, p. 60.
6 See p. 24 oflbe Agency Record included in the clerk's Certification ofExbibits, R Vol. I, p. 60.
7 See pp. 29-35 of the Agency Record included in the clerk's Certification of Exbibits, R Vol. I, p. 60.
S See p. 43 ofthe Agency Record included in the clerk's Certification of Exbibits, R Vol. I, p. 60.
9 See p. 44 of the Agency Record included in the clerk's Certification ofExbibits, R Vol. I, p. 60.
1O See Exbibit "A" to the Motion to Augment Record on Appeal and Statement of Counsel filed concurrently herewith.
11 R Vol. 1, p. 3.
!2 R Vol. 1, pp. 5-6.
3

4
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On December 17,2008, the district court entered an "Order Re: Judicial Review Transcript
and Agency Record" pursuant to the Idaho Administrative Procedures Act found in Chapter 52 of
Title 67 of the Idaho Code.13 The court required preparation of the documents required by Idaho
Code Section 67-5249 and Idaho Rule of Civil Procedure 84(f).14
On January 30, 2009, the City filed a motion to dismiss the Residents' Petition. IS The City
also sought an award of its attorney's fees and costs incurred in responding to the Residents'
Petition because the Residents filed their petition "without a reasonable basis in fact or law.,,16 In its
supporting brief, the City argued, '" In order to obtain judicial review of the City's annexation and
initial zoning of property, there must be a statute granting the right ofjudicial review.",17 The
Residents identified five potential jurisdictional bases for their Petition, namely "the Administrative
Procedure Act, the Local Land Use Planning Act, the Annexation statutes, the City of Shelley
Ordinances and any and all rules and regulations prorogated in this matter.,,18 However, the City
explained that none of the five authorities identified by the Residents provides the right to judicial
review. 19 Because the Residents filed their Petition without a reasonable basis in fact or law and
failed to identify any jurisdictional basis for their Petition, the City argued that the court should
award the City its attorney's fees and costs. 20

R Vol. I, p. 8.
R Vol. I, p. 8.
IS R Vol. I, p. II.
16 R Vol. I, p. 12.
17 R Vol. I, p. 14 (quotation omitted) (emphasis added).
IS R Vol. I, p. 14.
19 R Vol. I, p. 14.
20 R Vol. I, pp. 18-20.
13

14
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On February 18, 2009, the Residents filed a response to the City's motion to dismiss. 21 The
Residents repeated prior arguments, but failed to identifY any statutory basis for their right to
judicial review. 22
On February 20, 2009, the City filed a reply brief in support of its motion. 23
On February 23,2009, the district court heard oral argument on the City's motion and took
the matter under advisement. 24
On April 2, 2009, the court entered an Order Dismissing Appeal. 25 The court acknowledged
that the City classified the aunexation of Kelley Acres under Category A. 26 Then the court
explained, "Idaho Code § 50-222(6) specifically excludes Category A annexations from judicial

review and gives no right ofjudicial review for challenges to a city's choice of annexation

category.,,27 The court noted the City's suggestion that "the appropriate vehicle for challenging a
city's choice of annexation category is a declaratory judgment action," not a petition for judicial
review. 28 But the Residents argued that declaratory judgment was "impossible" because the City
did not issue a written decision. 29 Nonetheless, the district court instructed that the Idaho
Declaratory Judgment Act contained no requirement of a written decision before a party could seek

" R Vol. 1, p. 21.
22 R Vol. 1, pp. 21-27.
23 R Vol. 1, p. 37.
24 R Vol. 1, p. 42.
25 R Vol. 1, p. 44.
Z6 R Vol. 1, p. 49.
27 R Vol. I, p. 49.
28 R Vol. 1, p. 49.
29 R Vol. 1, p. 50.
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a declaratory judgment. 3o Thus, the Residents' excuse for not filing a declaratory judgment was no
excuse at all, especially given the "liberal construction" ofIdaho Code Section 19-1201. 31 The
court dismissed the Residents' petition for judicial review, but noted that the Residents were "not
foreclosed from legal action outside of' judicial review.32 The court declined to award the City its
attorney's fees and costS. 33
Rather than file a petition for declaratory judgment as the City acknowledged and the district
court suggested, the Residents filed their Notice of Appeal on April 27, 2009. 34
ISSUES PRESENTED ON APPEAL

1.

Did the district court commit reversible error by dismissing the Residents' petition

for judicial review?
2.

Is Shelley entitled to an award of its attorney's fees and costs on appeal under Idaho

Code Section 12-117 and Idaho Appellate Rules 40 and 41?

II
II
II
II
II
II

R Vol.
R Vol.
02 R Vol.
33 R Vol.
34 R Vol.
30
31

I, p.
I, p.
I, p.
I, p.
I, p.

50.
50.
51.
51.
54.
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ARGUMENT

1.
THE DISTRICT COURT DID NOT ERR IN DISMISSING THE RESIDENTS' PETITION FOR
LACK OF JURISDICTION BECAUSE THE RESIDENTS PROVIDED NO STATUTORY BASIS
FOR JUDICIAL REVIEW IN THIS CASE.
A.

Standard Of Review.
In Gibson v. Ada County, 142 Idaho 746, 751 (2006), this Court set forth the applicable

standard of review to determine whether a statute provides for judicial review as follows:
In reviewing the district court's order granting the motion to dismiss, the
standard of review is the same as that used in summary judgment. Rim View Trout
Co. v. Idaho Dep't o/Water Res., 119 Idaho 676, 677, 809 P.2d 1155, 1156 (1991).
The standard of review on appeal from an order granting summary judgment is the
same standard that is used by the district court in ruling on the motion. Baxter v.
Craney, 135 Idaho 166, 170, 16 P.3d 263, 267 (2000). Summary judgment is
appropriate only when the pleadings, depositions, affidavits and admissions on file
show that there is no genuine issue of material fact and the movant is entitled to
judgment as a matter oflaw. 1.R.C.P. 56(c); McCann v. McCann, 138 Idaho 228,
232,61 P.3d 585,589 (2002).
"This Court has free review over the construction of a statute, Waters
Garbage v. Shoshone County, 138 Idaho 648, 650, 67 P.3d 1260, 1262 (2003), which
includes whether a statute provides for judicial review, and the standard of review to
be applied if judicial review is available." Hayden Lake Fire Protection Dist. v.
Alcorn, 141 Idaho 388, 400, 111 P.3d 73,85 (2005).
In their brief, Residents do not identifY any standard of review for the issues they raise on
appeal. However, the standard of review of whether the Residents had a right to judicial review is
"free review."

II
II
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B.

The District Court Correctly Dismissed The Residents' Petition Because There Is No
Statutory Right To Judicial Review Of A Category A Annexation.
"In order to obtain judicial review of the City's annexation and initial zoning of property,

there must be a statute granting the right a/judicial review." Highlands Development Corp. v.
City a/Boise, 145 Idaho 958, 960-61 (2008) (emphasis added).
Here, the Residents identified five bases for their Petition, namely "the Administrative
Procedure Act, the Local Land Use Planning Act, the Annexation statutes, the City of Shelley
Ordinances and any and all rules and regulations prorogated in this matter.,,35 As explained below,
none of these authorities provides any statutory basis for judicial review.
1.

The" Annexation statutes" of the Idaho Code provide no basis for judicial review of a
Category A annexation.

In dismissing the Residents' Petition, the district court relied on Idaho Code Section 50-222,
which contains the statutory authority for cities to annex lands. 36 Section 50-222(3) identifies three
types of annexations, namely Category A, Category B, and Category C. Section 50-222(6) expressly
provides that annexations under Category B or Category C "shall be subject to judicial review in
accordance with the procedures provided in chapter 57, title 67, Idaho Code, and pursuant to the
standards set forth in section 67-5279, Idaho Code." Importantly, as the district court noted, Section
50-222 "specifically excludes Category A annexations from judicial review.,,37 In their opening
brief, the Residents expressly agree that "[t]he legislature made no provision, in this section [i.e.,

R Vol. I, p. 14.
Research produced no other Idaho statute granting annexation authority to cities.
37 R Vol. I, p. 49.

35

36
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Section 50-222] for judicial review of a Category A annexation.,,38 This Court should affirm the
district court in this regard.
Moreover, this Court should not construe Section 50-222(6) to extend the right of judicial
review to a Category A annexation where the right is specifically excluded. This Court has
repeatedly held that it "cannot read into or subtract from the plain wording of a statute and cannot
interpret such act to mean something that it does not say." Day Mines v. Lewis, 70 Idaho 131, 136
(1949). "Where statutes are not ambiguous, it is the duty of the court to follow the law as written,
and ifit is socially or otherwise unsound, the power to correct is legislative, not judicial." Anstine v.
Hawkins, 92 Idaho 561, 563 (2007). "Arguments for additional requirements not contained in the

statutory language must be made to the legislature, not this Court." Parsons v. Mutual 0/ Enumclaw
Ins. Co., 143 Idaho 743, 747 (1968). "[T]his Court will not alter the words of a statute, even an

unconstitutional one, in such a way as to alter the meaning and intent of the statute." Concerned
Taxpayers o/Kootenai County v. Kootenai County, 137 Idaho 496,501 (2002) (quotations omitted).

Thus, this Court should not construe Section 50-222 to include a right to judicial review of a
Category A annexation where such right is specifically excluded from the statute.
Despite the plain language of Section 50-222, the Residents argued below that they disputed
the City'S classification of the annexation under Category A. They felt the annexation should have
been classified under Category B.39 The district court acknowledged this argument and correctly

38
39

See p. 14 of Appellants' Brief.
R Vol. I, p. 47.
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disposed of it as wel1. 40 The district court noted, "Idaho Code § 50-222(6) specifically excludes
Category A annexations from judicial review and gives no right to judicial review for challenges to

a city's choice of annexation category.,,4l The Residents did not present the district court with any
authority to the contrary. Now on appeal, the Residents have not produced any contrary authority to
this Court either. The Residents have no right to challenge the City's annexation classification in a
proceeding for judicial review
2.

There is no other statutory basis for judicial review of the annexation.

The district court dismissed the Residents' Petition based on the lack of any statutory
authority for judicial review of the Category A annexation. Although the Residents advanced four
other possible statutory bases for their Petition,42 none of these bases provides authority for judicial
reVIew.
First, the Idaho Administrative Procedures Act ("lAP A") provides no basis for judicial
review of annexation. This Court held as much in Highlands Development Corp. v. City of Boise,
145 Idaho 958 (2008). The Court explained that lAPA "does not grant the right to review decisions
made by counties or cities." fd. at 960. The Court further explained as follows:
"The lAP A and its judicial review standards apply to agency actions."
Gibson v. Ada County Sheriffs Dept., 139 Idaho 5, 7, 72 P.3d 845,847 (2003).
"Counties and city govermnents are considered local governing bodies rather than
agencies for purposes of the lAPA." fd. "The language of the lAPA indicates that it

R Vol. 1, p. 47.
R Vol. 1, p. 47. (Emphasis added.)
42 R Vol. 1, p. 14.
40
41
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is intended to govern the judicial review of decisions made by state administrative
agencies, and not local governing bodies."
Id. (quoting Giltner Dairy. LLC v. Jerome County, 145 Idaho 630, 632 (2008».

Clearly, lAPA applies only to state agencies and not counties or cities. Thus, lAP A gives the
Residents' no right to judicial review in this case.
Second, the Idaho Local Land Use Planning Act ("LLUPA") provides no basis for judicial
review of annexation. Again in Highlands, supra, the Court stated that Section 67-6525 of the
LLUPA referenced annexation, but noted "this statute does not grant any right of judicial review
regarding either the annexation decision or the zoning decision." Id. at 962. The Highlands
decision establishes that LLUPA provides no right to judicial review of an annexation.
Third, the City Code of the City of Shelley provides the Residents with no statutory right to
judicial review of the annexation action. Obviously, a city does not have the authority to create a
right to judicial review where none exists by statute. Even assuming arguendo that a city could
create a right to judicial review in absence of any express statutory authority for such a right, the
Residents fail to identify any provision of the Shelley City Code that could possibly support such a
right.
Finally, the Residents' "catch-all" basis for their Petition provides no statutory right to
judicial review. The Residents never identify any such additional rules and regulations. Research
produced no such rules and regulations. In absence of any other rules or regulations granting the
Residents a right to the judicial review they seek, this Court should affirm the district court's
dismissal of their Petition.
RESPONDENT'S BRIEF ON APPEAL
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C.

The Residents' Remaining Arguments Are Irrelevant.
The district court dismissed the Residents' Petition for lack of jurisdiction. The Residents

never address this jurisdictional issue in their opening brief. Rather, the Residents raise several
other arguments that are irrelevant to the jurisdictional issue. Although the arguments are irrelevant
because the Court lacks jurisdiction, the City briefly responds to the Residents' main points.
First, the Residents argue that the City failed to publish Ordinance No. 524, the ordinance
annexing Kelley Acres. 43 The Residents raise this issue for the first time on appeal. This Court has
repeatedly said that it "will not consider issues raised for the first time on appeal." Houston v.

Whittier, 147 Idaho 900, ---, 216 P.3d 1272, 1283 (2009) (citation omitted). At any rate, the
Residents' representation is false. The City published Ordinance No. 524 on December 17,2008. 44
Second, the Residents argue that the City's annexation decision is arbitrary and capricious
because "[bJoth the transcript of the proceeding and the administrative minutes/record show a lack
of any evidence supporting the decision of the City.,,45 This is the same argument the appellant
raised-and that this Court rejected-in Marcia T Turner, L.L. C. v. City o/Twin Falls, 144 Idaho
203,211 (2007). In Turner, the appellant challenged a city council's action because no one
appeared at the public hearing to support the city council's decision to deny an application for a
special use permit. This Court responded, "Turner's argument misapprehends the nature of the
public hearing. It was not a trial where the weight of the evidence presented determined the result. .

See pp. 4-5 of Appellants' Brief.
See Exhibit "A" to the Motion to Augment Record on Appeal and Statement of Counsel filed concurrently herewith.
45 See, e.g., Tr Vol. I, p. 75, 1. IS through p. 78, 1. 11; p. 83, n. 15-24; and p. 86, 1. 13 through p. 89, 1. 7 (CD ROM
Transcription of November 25,2008 hearing). See also, e.g., pp. 23·24 of the Agency Record included in the clerk's
Certification of Exhibits, R Vol. I, p. 60.
43

44
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· In the exercise of that discretion, the Council could deny the application even if nobody testified

against it." ld. at 211-212. Similarly, the public hearing to consider annexation of Kelley Acres
was not a trial. The City had the right to decide to annex Kelley Acres even if nobody testified in
favor of it.
Worse yet, the Residents' argument is factually misleading. The City Council identified at
least eight reasons to proceed with annexation, including the contiguity of Kelley Acres, increased
property values, the City's proper water stewardship, the City's effort to obtain new water rights and
a new well, the City's comprehensive plan, proximity of Kelley Acres to the City, the Residents'
water bill savings from a flat rate instead of a metered rate, and long-term city planning. 46
Third, the Residents argue that the annexation required proof that Kelley Acres was
contiguous and in accordance with the City's comprehensive plan. 47 Again, the Residents'
argument is factually erroneous. Kelley Acres is contiguous to the City.48 Ordinance No. 524
expressly notes that Kelley Acres is contiguous to the City.49 The Residents point to no evidence in
the record that Kelley Acres is not contiguous. Moreover, both at the hearing and in Ordinance No.
524, the City recited that the annexation was in accordance with the City's comprehensive plan. 5o
Fourth, the Residents argue that the City improperly classified the annexation under
Category A, whereas the Residents contend that the annexation should have been classified under

See Exhibit "A" to the Motion to Augment Record on Appeal and Statement of Counsel filed concurrently herewith.
See pp. 7-8 of Appellants' Brief.
48 See, e.g., pp. 4-6, 12-13,29-30,44,47-49,52-53,80, 102, and 105 of the Agency Record included in the clerk's
Certification of Exhibits, R Vol. I, p. 60.
49 See p. 44 of the Agency Record included in the clerk's Certification of Exhibits, R Vol. I, p. 60.
50 See p. 44 of the Agency Record included in the clerk's Certification of Exhibits, R Vol. I, p. 60. See also Tr Vol. 1, p.
83, I. 17 (CD ROM Transcription of November 25, 2008 hearing).
46
47
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Category B? The Residents argue that in their Petition they "alleged that this was a Category B
procedure for annexation," that the district court had to accept their allegation as true for purposes
of a motion to dismiss, and therefore dismissal was improper. 52 However, this is incorrect. The
Residents did not allege the annexation was a Category B annexation. Rather, the Residents
acknowledged that the City "submitted the annexation under Category A," whereas the Residents
contend "the annexation should have been conducted under Category B."S3 The Residents'
contention that the annexation "should have been" classified under Category B is exactly the issue
for which the Residents should have sought declaratory judgment. However, taking the allegations
of the Residents' Petition as true, the City always proceeded with the annexation under Category A.
This is the reason the district court concluded the Residents had no right to judicial review and
dismissed their Petition. This Court should affirm the dismissal as well.

II.
THIS COURT SHOULD A WARD THE CITY ITS ATTORNEY'S FEES AND COSTS ON
APPEAL BECAUSE THE RESIDENTS HAVE PURSUED THIS APPEAL WITHOUT A
REASONABLE BASIS IN FACT OR LAW.
Idaho Code Section 12-117 provides, "Unless otherwise provided by statute, in any
administrative or civil judicial proceeding involving as adverse parties ... a city ... and a person,
the court shall award the prevailing party reasonable attorney's fees, witness fees and reasonable
expenses, if the court finds that the party against whom the judgment is rendered acted without a

51

52
53

See pp. 9-15 of Appellants' Brief.
See p. 14 of Appellants' Brief.
R Vol. J, p. 4.
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reasonable basis in fact or law." See also Marcia T. Turner, L.L.c. v. City a/Twin Falls, 144 Idaho
203,212 (2007); see also Idaho Appellate Rule 41.
Here, this Court should award the City its reasonable attorney's fees and expenses because
the Residents pursue this appeal without a reasonable basis in fact or law. After the City challenged
the Residents' right to seek judicial review for lack of jurisdiction, the Residents offered no
statutory basis for their petition for judicial review. 54 Even after the City and the district court
explained that the Residents had no right to seek judicial review and instead suggested that the
Residents file a petition for declaratory judgment, the Residents continue to seek a remedy to which
they have no right. Now on appeal, the Residents still offer no legal basis for their petition for
judicial review. 55 Because Residents continue to pursue a course without a reasonable basis in fact
or law, this Court should award the City its attorney's fees and costs on appeal.
Further, Idaho Appellate Rule 40 allows an award of costs "as a matter of course to the
prevailing party unless otherwise provided by law or order of the Court." As the City should
prevail, the Court should award Shelley its costs.
CONCLUSION
For the foregoing reasons, this Court should affirm the district court's order dismissing the
Residents' petition for judicial review. Because the Residents continue to seek judicial review
without any reasonable basis in fact or law, this Court should also award the City its costs and
reasonable attorney's fees incurred herein.

54
55

R Vol. J, pp. 21-28.
See the Appellants' Brief
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RESPECTIVELY SUBMITTED this

-L!L day of December, 2009.
SMITH, DRlSCOLL & ASSOCIATES, PLLC
\

BY:~~=--_
J. Driscoll
ttorneys for Respondent,
City of Shelley
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CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on this
day of December, 2009, I caused a true and
correct copy of the foregoing RESPONDENT'S BRIEF ON APPEAL to be served, by placing the
same in a sealed envelope and depositing it in the United States Mail, postage prepaid, or hand
delivery, facsimile transmission or overnight delivery, addressed to the following:

[
[
[
[
[

1 U.S. Mail
1 Facsimile Transmission
1 Overnight Delivery
1 Hand Delivery
1 Courthouse Mail Box

Robin D. Dunn, Esq.
Amy Sheets, Esq.
P.O. Box 277
Rigby, ID 83442
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